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(1) WELCOME AND APPROVAL OF MINUTES

Jonathan Hafen welcomed the committee and asked for approval of the minutes as amended.
Jim Hunnicutt moved to adopt the minutes. The minutes were approved unanimously.

(2) RULE 68 SUBCOMMITTEE REPORT

Representative Brady Brammer, Judge Clay Stucki, and Doug Cannon led the continued
discussion of a proposed amendment to Rule 68 to create new settlement and fee-shifting rules.
Representative Brammer emphasized that the purpose of the proposed change is to alleviate
overburdened district courts by incentivizing early settlements and thereby reducing caseloads.
Representative Brammer also reiterated that the proposed rule change would require accompanying
legislation to address contract-right implications, but explained that he plans to wait until the 2021
general legislative session to run a bill because he would prefer to allow the current rule-making
process to move forward and to obtain more stakeholder feedback of his plan.

Susan Vogel expressed support for rules and legislation that aid self-represented parties, and
suggested the possibility of incorporating an easy-to-use calculator to help pro se litigants determine
reasonable offers of judgment, similar to the calculator used in child-support cases. Representative
Brammer and Judge Stone noted the challenge of calculating reasonable fees without more data.

Paul Stancil raised concerns regarding the imposition of sanctions for rejecting an offer of
judgment in cases where the primary dispute centers on liability rather than the quantum of
damages. Representative Brammer reemphasized that the policy underlying the rule change is to
encourage litigants to understand their cases early and that typical offers of judgment will be well-
substantiated because parties will be required to demonstrate to the judge that an offer is reasonable
or, alternatively, that an offer cannot yet be evaluated without further discovery.

Judge Holmberg raised additional concerns regarding whether the proposed rule change may
create additional barriers for pro se litigants to the extent the rule would limit judicial discretion to
give pro se parties the benefit of the doubt in matters of offers of judgment.

Judge Stucki recommend that the Rule 68 subcommittee meet again to work on the rule
before the whole committee votes to send it to the Supreme Court. Representative Brammer
requested committee members to recommend other ways that the legislature can help district courts
manage caseloads, such as appropriating funds for additional law clerks.
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(3) RULE 64 BOARD OF DISTRICT COURT JUDGES REQUEST

Judge Stone and Judge Lawrence presented on a proposed Rule 64 amendment from the
Board of District Court Judges to require Rule 4 service of notice of a hearing and a motion under
Rule 7 before a warrant is processed for a party who fails to appear in supplemental proceedings.
The amendment was proposed in response to a recent news article criticizing current warrant
practice in Utah, particularly with regard to collections cases.

During the discussion, Judge Stucki noted that the Board of Justice Court Judges has
discussed this issue and found that a warrant is issued only if it becomes clear that a debtor has
refused to appear after being personally served with an order to appear and show cause. Judge
Lawrence raised concerns that current warrant practice may disproportionately implicate
individuals’ liberty interests when compared to the actual debt owed. Judge Scott, Judge Stucki,
Judge Stone, and Judge Lawrence shared their experiences related to warrant practice. Lauren
DiFrancesco raised concerns that changing current warrant practice may make collecting child-
support and alimony more difficult. After further discussion, Mr. Hafen summarized the
committee’s consensus that adequate notice should be given to debtors of the consequences under
the rules for failure to appear.

In response to the discussion, Judge Amber Mettler and Leslie Slaugh recommended
revisions to the proposed amendments. Judge Holmberg moved to adopt the proposed amendments
as revised by the committee. Judge Stone seconded the motion. The motion passed unanimously.

Rule 64. Writs in general.

(2)(2) "Claim" means a claim, counterclaim, cross claim, third party claim or any other claim.

()(2) "Defendant" means the party against whom a claim is filed or against whom judgment has
been entered.

(2)(3) "Deliver" means actual delivery or to make the property available for pick up and give to the
person entitled to delivery written notice of availability.

(a)(4) "Disposable earnings" means that part of earnings for a pay period remaining after the
deduction of all amounts required by law to be withheld.

(2)(5) "Earnings" means compensation, however denominated, paid or payable to an individual for
personal services, including periodic payments pursuant to a pension or retirement program. Earnings
accrue on the last day of the period in which they were earned.

(a)(6) "Notice of exemptions" means a form that advises the defendant or a third person that certain
property is or may be exempt from seizure under state or federal law. The notice shall list examples of
exempt property and indicate that other exemptions may be available. The naotice shall instruct the
defendant of the deadline for filing a reply and request for hearing.

(a)(7) "Officer" means any person designated by the court to whom the writ is issued, including a
sheriff, constable, deputy thereof or any person appointed by the officer to hold the property.
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(a)(8) "Plaintiff" means the party filing a claim or in whose favor judgment has been entered.

(a)(9) "Property" means the defendant's property of any type not exempt from seizure. Property
includes but is not limited to real and personal property, tangible and intangible property, the right to
property whether due or to become due, and an obligation of a third person to perform for the defendant.

(a)(10) "Serve" with respect to parties means any method of service authorized by Rule 5, unless
otherwise specified in this rule, and with respect to non-parties means any manner of service authorized
by Rule 4.

(b) Security.

(b)(1) Amount. When security is required of a party, the party shall provide security in the sum and
form the court deems adequate. For security by the plaintiff the amount should be sufficient to reimburse
other parties for damages, costs and attorney fees incurred as a result of a writ wrongfully obtained. For
security by the defendant, the amount should be equivalent to the amount of the claim or judgment or the
value of the defendant's interest in the property. In fixing the amount, the court may consider any
relevant factor. The court may relieve a party from the necessity of providing security if it appears that
none of the parties will incur damages, costs or attorney fees as a result of a writ wrongfully obtained or if
there exists some other substantial reason for dispensing with security. The amount of security does not
establish or limit the amount of damages, costs or attorney fees recoverable if the writ is wrongfully
obtained.

(b)(2) Jurisdiction over surety. A surety submits to the jurisdiction of the court and irrevocably
appoints the clerk of the court as agent upon whom papers affecting the surety's liability may be served.
The surety shall file with the clerk of the court the address to which the clerk may mail papers. The
surety's liability may be enforced on motion without the necessity of an independent action. If the
opposing party recovers judgment or if the writ is wrongfully obtained, the surety will pay the judgment,
damages, costs and attorney fees not to exceed the sum specified in the contract. The surety is
responsible for return of property ordered returned.

(b)(3) Objection. The court may issue additional writs upon the original security subject to the
objection of the opposing party. The opposing party may object to the sufficiency of the security or the
sufficiency of the sureties within five days after service of the writ. The burden to show the sufficiency of
the security and the sufficiency of the sureties is on the proponent of the security.

(b)(4) Security of governmental entity. No security is required of the United States, the State of
Utah, or an officer, agency, or subdivision of either, nor when prohibited by law.

(c) Procedures in aid of writs.
(c)(1) Referee. The court may appoint a referee to monitor hearings under this subsection.

(c)(2) Hearing; witnesses; discovery. The court may conduct hearings as necessary to identify
property and to apply the property toward the satisfaction of the judgment or order. Witnesses may be
subpoenaed to appear, testify, and produce records. The notice of the hearing must be served under
Rule 4. The court may permit discovery.

(c)(3) Restraint. The court may forbid any person from transferring, disposing or interfering with the
property.

(c)(4) Enforcement. A failure to appear or cooperate in proceedings under this subsection may only
be enforced by proceeding by motion under [Rule 7(q)] [new Rule 7A], and may not be heard by a
referee. All sanctions and remedies for contempt may be considered on such a motion, and a bench
warrant may issue for failure to appear at such motion hearing.
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(d) Issuance of writ; service

(d)(1) Clerk to issue writs. The clerk of the court shall issue writs. A court in which a transcript or
abstract of a judgment or order has been filed has the same authority to issue a writ as the court that
entered the judgment or order. If the writ directs the seizure of real property, the clerk of the court shall
issue the writ to the sheriff of the county in which the real property is located. If the writ directs the
seizure of personal property, the clerk of the court may issue the writ to an officer of any county.

(d)(2) Content. The writ may direct the officer to seize the property, to keep the property safe, to
deliver the property to the plaintiff, to sell the property, or to take other specified actions. If the writ is to
enforce a judgment or order for the payment of money, the writ shall specify the amount ordered to be
paid and the amount due.

(d)(2)(A) If the writ is issued ex parte before judgment, the clerk shall attach to the writ plaintiff's
affidavit, detailed description of the property, notice of hearing, order authorizing the writ, notice of
exemptions and reply form.

(d)(2)(B) If the writ is issued before judgment but after a hearing, the clerk shall attach to the writ
plaintiff's affidavit and detailed description of the property.

(d)(2)(C) If the writ is issued after judgment, the clerk shall attach to the writ plaintiff's application,
detailed description of the property, the judgment, notice of exemptions and reply form.

(d)(3) Service.

(d)(3)(A) Upon whom; effective date. The officer shall serve the writ and accompanying papers
on the defendant, and, as applicable, the garnishee and any person named by the plaintiff as
claiming an interest in the property. The officer may simultaneously serve notice of the date, time
and place of sale. A writ is effective upon service.

(d)(3)(B) Limits on writs of garnishment.

(d)(3)(B)(i) A writ of garnishment served while a previous writ of garnishment is in effect is
effective upon expiration of the previous writ; otherwise, a writ of garnishment is effective upon
service.

(d)(3)(B)(ii) Only one writ of garnishment of earnings may be in effect at one time. One
additional writ of garnishment of earnings for a subsequent pay period may be served on the
garnishee while an earlier writ of continuing garnishment is in effect.

(d)(3)(C) Return; inventory. Within 14 days after service, the officer shall return the writ to the
court with proof of service. If property has been seized, the officer shall include an inventory of the
property and whether the property is held by the officer or the officer's designee. If a person refuses
to give the officer an affidavit describing the property, the officer shall indicate the fact of refusal on
the return, and the court may require that person to pay the costs of any proceeding taken for the
purpose of obtaining such information.

(d)(3)(D) Service of writ by publication. The court may order service of a writ by publication
upon a person entitled to notice in circumstances in which service by publication of a summons and
complaint would be appropriate under Rule 4.

(d)(B)(D)(i) If service of a writ is by publication, substantially the following shall be published
under the caption of the case:

To , [Defendant/Garnishee/Claimant]:
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A writ of has been issued in the above-captioned case commanding the officer
of County as follows:

[Quoting body of writ]

Your rights may be adversely affected by these proceedings. Property in which you have an
interest may be seized to pay a judgment or order. You have the right to claim property exempt
from seizure under statutes of the United States or this state, including Utah Code, Title 78B
Chapter 5, Part 5.

(d)(3)(D)(ii) The notice shall be published in a newspaper of general circulation in each
county in which the property is located at least 14 days prior to the due date for the reply or at
least 14 days prior to the date of any sale, or as the court orders. The date of publication is the
date of service.

(e) Claim to property by third person.

(e)(2) Claimant's rights. Any person claiming an interest in the property has the same rights and
obligations as the defendant with respect to the writ and with respect to providing and objecting to
security. Any claimant named by the plaintiff and served with the writ and accompanying papers shall
exercise those rights and obligations within the same time allowed the defendant. Any claimant not
named by the plaintiff and not served with the writ and accompanying papers may exercise those rights
and obligations at any time before the property is sold or delivered to the plaintiff.

(e)(2) Join claimant as defendant. The court may order any named claimant joined as a defendant
in interpleader. The plaintiff shall serve the order on the claimant. The claimant is thereafter a defendant
to the action and shall answer within 14 days, setting forth any claim or defense. The court may enter
judgment for or against the claimant to the limit of the claimant's interest in the property.

(e)(3) Plaintiff's security. If the plaintiff requests that an officer seize or sell property claimed by a
person other than the defendant, the officer may request that the court require the plaintiff to file security.

(f) Discharge of writ; release of property.

(f)(1) By defendant. At any time before notice of sale of the property or before the property is
delivered to the plaintiff, the defendant may file security and a motion to discharge the writ. The plaintiff
may object to the sufficiency of the security or the sufficiency of the sureties within 7 days after service of
the motion. At any time before notice of sale of the property or before the property is delivered to the
plaintiff, the defendant may file a motion to discharge the writ on the ground that the writ was wrongfully
obtained. The court shall give the plaintiff reasonable opportunity to correct a defect. The defendant shall
serve the order to discharge the writ upon the officer, plaintiff, garnishee and any third person claiming
an interest in the property.

(A (2) By plaintiff. The plaintiff may discharge the writ by filing a release and serving it upon the
officer, defendant, garnishee and any third person claiming an interest in the property.

(f)(3) Disposition of property. If the writ is discharged, the court shall order any remaining property
and proceeds of sales delivered to the defendant.

(f)(4) Copy filed with county recorder. If an order discharges a writ upon property seized by filing
with the county recorder, the officer or a party shall file a certified copy of the order with the county
recorder.

(F)(5) Service on officer; disposition of property. If the order discharging the writ is served on the
officer:
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(H(5)(A) before the writ is served, the officer shall return the writ to the court;

(H(5)(B) while the property is in the officer's custody, the officer shall return the property to the
defendant; or

(H(5)(C) after the property is sold, the officer shall deliver any remaining proceeds of the sale to
the defendant.

(4) RULES 4, 7, 36 & 55 NOTICE REQUIREMENTS REQUESTS

Judge Lawrence, Nathanael Player, and Jonathan Felt presented on amendments to Rules 4,
7, 36, and 55 to require more notice to parties when a response is required. The presenters explained
to the committee that, for example, pro se parties often have no notice that they must respond to a
counterclaim, thereby obstructing their access to justice. As a solution, the presenters proposed
amending the rules to require notice prior to an entry of default judgment.

The committee discussed what form and substance the notice should have. Mr. Slaugh
recommended that the requirement for notice be extended to every document requiring a response
and not be limited to only cases involving pro se litigants. Mr. Slaugh also suggested that the notice
should appear as a response due date in the top corner of relevant documents. Mr. Hunnicut agreed
that lawyers would also benefit from the required notices. In contrast, Mr. Felt and Mr. Player
recommended that a separate notice be given using a standard form approved by the Forms
Committee. Judge Lawrence suggested that notice on the front of a document would provide more
effective notice than additional documents. Mr. Player noted that a separate notice could provide
additional information, including instructions to help pro se litigants. Judge Stone and Mr. Slaugh
raised concerns that providing detailed explanations could be burdensome and might risk
inappropriately providing legal advice.

Mr. Stancil raised concerns that some research shows that disclosures can sometimes be
ineffective or create greater confusion. In particular, Mr. Stancil observed that while trained
attorneys may benefit from a small notice in the corner of a filing, pro se litigants may not.
Accordingly, Mr. Stancil recommended that the committee study what form of notice would be
most effective. Mr. Player informed the committee that the OCAP Forms Committee has non-
lawyer members to help ensure that pro se litigants also receive fair notice.

Justin Toth raised concerns that requiring a response due date could create opportunities for
abuse or incentivize lawyers to provide incorrect due dates, which could be especially harmful to
pro se litigants. The committee debated how response due dates would be calculated and penalties
for failure to provide the correct date. Judge Scott explained that a document with a missing or
incorrect due date would likely be treated akin to a missing certificate of service: the court would
reject the filing and require a correct resubmission.

After further discussion, Judge Blanch proposed a general rule that if a party is subject to a
deadline as a result of a filing, the filing party must provide notice of the deadline. The notice would
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include the number of days that the responding party has to respond rather than an exact date,
thereby avoiding or minimizing concerns that filing parties might purposefully or accidentally
provide incorrect deadlines. Judge Blanch noted that this form of notice is standard practice in many
contexts, including criminal cases and other practical situations such as taxes and banking where
substantive rights are at stake.

The committee will continue to discuss this item in February.
(6) ADJOURNMENT

The remaining items were deferred until the next meeting. The meeting adjourned at 6:00
p.m. The next meeting will be held February 25, 2020.
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Administrative Office of the Courts

Chief Justice Matthew B. Durrant Mary T. Noonan
Utah Supreme Court State Court Administrator
Chair, Utah Judicial Council MEMORANDUM Catherine J. Dupont

Deputy Court Administrator

To: Civil Rules Committee

From: Nancy Sylvester M 9 d f)z s
Date: February 21, 2020

Re: Rule 64. Writs in general.

Jonathan and | met with the Supreme Court last Wednesday on the Rule 64
amendments made at our January meeting. The original proposal came from the Board
of District Court Judges. The Supreme Court approved gathering comment on the
following policies:

e Requiring personal service of the notice of supplemental proceedings
hearing. This is the hearing where the debt collector gathers information
from the debtor about their assets so that they can collect on the judgment.

e Requiring a motion to enforce the judgment. If the debtor does not show
up to the supplemental proceedings hearing, the debt collector would
have to file a motion to enforce the judgment under new Rule 7A.

e Permitting the issuance of a bench warrant only after the debtor doesn't
show up twice. If the debtor still doesn't show up to the hearing scheduled
on the motion to enforce the judgment, then the court may issue a bench
warrant. Only a judge may issue a bench warrant, not a clerk.

e In essence, the court would have to be satisfied that the debtor is truly
avoiding the court process in order to issue a bench warrant for the
debtor's arrest on contempt of court.

In reviewing the rule again today, though, the Board of District Court Judges
observed that further amendments are needed. So the rule is back for some discussion,
which will continue at a subsequent meeting. Here are some of the things the Board
discussed:

e "Referee" is an antiquated term. We mean clerk of court. So that is an
update that's needed.

e Post-judgment discovery. The Board would also like to more clearly spell
out the kind of post-judgment discovery that can be conducted. I'll be
working on getting feedback from the debt collection bar on that. The

The mission of the Utah judiciary is to provide the people an open, fair,
efficient, and independent system for the advancement of justice under the law.

450 South State Street / P.O. Box 140241 / Salt Lake City, Utah 84114-0241 / Tel: 801-578-3808 / Fax: 801-578-3843 / email: nancyjs@utcourts.gov



Rule Proposal
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Board conjectured that if post-judgment discovery were more robust,
some of the issues highlighted in the news articles could be avoided since
fewer debtors would need to be brought into court post-judgment.

e Plain language. The rule language is very old and outdated. It needs to be
more plainly drafted. Have other states done this yet? Or the feds?

The Board will be generally reviewing the supplemental proceedings process over the
next month to make sure the rule is in as good a place as possible. So we are probably
still at least a month or two out from this rule circulating for comment.
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URCP064. Amend. Redline. Draft: February 21, 2020

[Rule 64. Writs in general

(a)(1) "Claim" means a claim, counterclaim, cross claim, third party claim or any other claim.

(a)(2) "Defendant" means the party against whom a claim is filed or against whom judgment has
been entered.

(a)(3) "Deliver" means actual delivery or to make the property available for pick up and give to the
person entitled to delivery written notice of availability.

(a)(4) "Disposable earnings" means that part of earnings for a pay period remaining after the
deduction of all amounts required by law to be withheld.

(a)(5) "Earnings" means compensation, however denominated, paid or payable to an individual
for personal services, including periodic payments pursuant to a pension or retirement program.
Earnings accrue on the last day of the period in which they were earned.

(a)(6) "Notice of exemptions" means a form that advises the defendant or a third person that
certain property is or may be exempt from seizure under state or federal law. The notice shall list
examples of exempt property and indicate that other exemptions may be available. The notice shall
instruct the defendant of the deadline for filing a reply and request for hearing.

(a)(7) "Officer" means any person designated by the court to whom the writ is issued, including a
sheriff, constable, deputy thereof or any person appointed by the officer to hold the property.

(2)(8) "Plaintiff" means the party filing a claim or in whose favor judgment has been entered.

(a)(9) "Property" means the defendant's property of any type not exempt from seizure. Property
includes but is not limited to real and personal property, tangible and intangible property, the right to
property whether due or to become due, and an obligation of a third person to perform for the
defendant.

(2)(10) "Serve" with respect to parties means any method of service authorized by Rule 5, unless

otherwise specified in this rule, and with respect to non-parties means any manner of service

authorized by Rule 4.
(b) Security.

(b)(1) Amount. When security is required of a party, the party shall provide security in the sum
and form the court deems adequate. For security by the plaintiff the amount should be sufficient to
reimburse other parties for damages, costs and attorney fees incurred as a result of a writ wrongfully
obtained. For security by the defendant, the amount should be equivalent to the amount of the claim
or judgment or the value of the defendant's interest in the property. In fixing the amount, the court
may consider any relevant factor. The court may relieve a party from the necessity of providing
security if it appears that none of the parties will incur damages, costs or attorney fees as a result of a
writ wrongfully obtained or if there exists some other substantial reason for dispensing with security.
The amount of security does not establish or limit the amount of damages, costs or attorney fees

recoverable if the writ is wrongfully obtained.

/{

Comment [NS1]: This rule needs to be plain
language drafted.

J
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URCP064. Amend. Redline. Draft: February 21, 2020

(b)(2) Jurisdiction over surety. A surety submits to the jurisdiction of the court and irrevocably
appoints the clerk of the court as agent upon whom papers affecting the surety's liability may be
served. The surety shall file with the clerk of the court the address to which the clerk may mail papers.
The surety's liability may be enforced on motion without the necessity of an independent action. If the
opposing party recovers judgment or if the writ is wrongfully obtained, the surety will pay the
judgment, damages, costs and attorney fees not to exceed the sum specified in the contract. The
surety is responsible for return of property ordered returned.

(b)(3) Objection. The court may issue additional writs upon the original security subject to the
objection of the opposing party. The opposing party may object to the sufficiency of the security or the
sufficiency of the sureties within five days after service of the writ. The burden to show the sufficiency
of the security and the sufficiency of the sureties is on the proponent of the security.

(b)(4) Security of governmental entity. No security is required of the United States, the State of
Utah, or an officer, agency, or subdivision of either, nor when prohibited by law.

(c) Procedures in aid of writs.

(c)(1) RefereeCourt clerk. In accordance with Rule 4-403 of the Utah Code of Judicial

Administration, Fthe court may appeint-permit a court clerk areferee-to monitor hearings under this

subseetionparagraph.
(c)(2) Hearing; witnesses; discovery. The court may conduct hearings as necessary to identify
property and to apply the property toward the satisfaction of the judgment or order. Witnesses may be
subpoenaed to appear, testify, and produce records. The notice of hearing must be served under
Rule 4. [The court may permit discovery.|

(c)(3) Restraint. The court may forbid any person from transferring, disposing or interfering with
the property.

(c)(4) Enforcement. A failure to appear or cooperate in proceedings under this paragraph may

only be enforced by proceeding by motion under Rule 7A and may not be heard by a court clerk. All

sanctions and remedies for contempt may be considered on such motion, and a bench warrant may

issue for failure to appear at the motion hearing.

(d) Issuance of writ; service

(d)(1) Clerk to issue writs. The clerk of the court shall issue writs. A court in which a transcript or
abstract of a judgment or order has been filed has the same authority to issue a writ as the court that
entered the judgment or order. If the writ directs the seizure of real property, the clerk of the court
shall issue the writ to the sheriff of the county in which the real property is located. If the writ directs
the seizure of personal property, the clerk of the court may issue the writ to an officer of any county.

(d)(2) Content. The writ may direct the officer to seize the property, to keep the property safe, to
deliver the property to the plaintiff, to sell the property, or to take other specified actions. If the writ is
to enforce a judgment or order for the payment of money, the writ shall specify the amount ordered to

be paid and the amount due.

Comment [NS2]: The Board would like a post-
judgment discovery rule. What kind of discovery?
We know it’s about assets. Is there a form that can
be drafted and sent to the debtor that the debtor
can fill out rather than coming to court to answer
questions?




URCP064. Amend. Redline. Draft: February 21, 2020

75 (d)(2)(A) If the writ is issued ex parte before judgment, the clerk shall attach to the writ
76 plaintiff's affidavit, detailed description of the property, notice of hearing, order authorizing the
77 writ, notice of exemptions and reply form.
78 (d)(2)(B) If the writ is issued before judgment but after a hearing, the clerk shall attach to the
79 writ plaintiff's affidavit and detailed description of the property.
80 (d)(2)(C) If the writ is issued after judgment, the clerk shall attach to the writ plaintiff's
81 application, detailed description of the property, the judgment, notice of exemptions and reply
82 form.
83 (d)(3) Service.
84 (d)(3)(A) Upon whom; effective date. The officer shall serve the writ and accompanying
85 papers on the defendant, and, as applicable, the garnishee and any person named by the plaintiff
86 as claiming an interest in the property. The officer may simultaneously serve notice of the date,
87 time and place of sale. A writ is effective upon service.
88 (d)(3)(B) Limits on writs of garnishment.
89 (d)(3)(B)(i) A writ of garnishment served while a previous writ of garnishment is in effect is
90 effective upon expiration of the previous writ; otherwise, a writ of garnishment is effective
91 upon service.
92 (d)(3)(B)(ii) Only one writ of garnishment of earnings may be in effect at one time. One
93 additional writ of garnishment of earnings for a subsequent pay period may be served on the
94 garnishee while an earlier writ of continuing garnishment is in effect.
95 (d)(3)(C) Return; inventory. Within 14 days after service, the officer shall return the writ to
96 the court with proof of service. If property has been seized, the officer shall include an inventory
97 of the property and whether the property is held by the officer or the officer's designee. If a person
98 refuses to give the officer an affidavit describing the property, the officer shall indicate the fact of
99 refusal on the return, and the court may require that person to pay the costs of any proceeding
100 taken for the purpose of obtaining such information.
101 (d)(3)(D) Service of writ by publication. The court may order service of a writ by publication
102 upon a person entitled to notice in circumstances in which service by publication of a summons
103 and complaint would be appropriate under Rule 4.
104 (d)(3)(D)(i) If service of a writ is by publication, substantially the following shall be
105 published under the caption of the case:
106 To , [Defendant/Garnishee/Claimant]:
107 A writ of has been issued in the above-captioned case commanding the
108 officer of County as follows:
109 [Quoting body of writ]
110 Your rights may be adversely affected by these proceedings. Property in which you have

111 an interest may be seized to pay a judgment or order. You have the right to claim property
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112 exempt from seizure under statutes of the United States or this state, including Utah

113 Code, Title 78B, Chapter 5, Part 5.

114 (d)(3)(D)(ii) The notice shall be published in a newspaper of general circulation in each
115 county in which the property is located at least 14 days prior to the due date for the reply or at
116 least 14 days prior to the date of any sale, or as the court orders. The date of publication is
117 the date of service.

118 (e) Claim to property by third person.

119 (e)(1) Claimant's rights. Any person claiming an interest in the property has the same rights and
120 obligations as the defendant with respect to the writ and with respect to providing and objecting to
121 security. Any claimant named by the plaintiff and served with the writ and accompanying papers shall
122 exercise those rights and obligations within the same time allowed the defendant. Any claimant not
123 named by the plaintiff and not served with the writ and accompanying papers may exercise those
124 rights and obligations at any time before the property is sold or delivered to the plaintiff.

125 (e)(2) Join claimant as defendant. The court may order any named claimant joined as a

126 defendant in interpleader. The plaintiff shall serve the order on the claimant. The claimant is

127 thereafter a defendant to the action and shall answer within 14 days, setting forth any claim or

128 defense. The court may enter judgment for or against the claimant to the limit of the claimant's

129 interest in the property.

130 (e)(3) Plaintiff's security. If the plaintiff requests that an officer seize or sell property claimed by
131 a person other than the defendant, the officer may request that the court require the plaintiff to file
132 security.

133 (f) Discharge of writ; release of property.

134 (H(1) By defendant. At any time before notice of sale of the property or before the property is
135 delivered to the plaintiff, the defendant may file security and a motion to discharge the writ. The

136 plaintiff may object to the sufficiency of the security or the sufficiency of the sureties within 7 days
137 after service of the motion. At any time before notice of sale of the property or before the property is
138 delivered to the plaintiff, the defendant may file a motion to discharge the writ on the ground that the
139 writ was wrongfully obtained. The court shall give the plaintiff reasonable opportunity to correct a
140 defect. The defendant shall serve the order to discharge the writ upon the officer, plaintiff, garnishee
141 and any third person claiming an interest in the property.

142 (f)(2) By plaintiff. The plaintiff may discharge the writ by filing a release and serving it upon the
143 officer, defendant, garnishee and any third person claiming an interest in the property.

144 (f)(3) Disposition of property. If the writ is discharged, the court shall order any remaining

145 property and proceeds of sales delivered to the defendant.

146 (f)(4) Copy filed with county recorder. If an order discharges a writ upon property seized by
147 filing with the county recorder, the officer or a party shall file a certified copy of the order with the

148 county recorder.
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(f)(5) Service on officer; disposition of property. If the order discharging the writ is served on
the officer:
(N(5)(A) before the writ is served, the officer shall return the writ to the court;
((5)(B) while the property is in the officer's custody, the officer shall return the property to the
defendant; or
(N(5)(C) after the property is sold, the officer shall deliver any remaining proceeds of the sale

to the defendant.
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Utah Supreme Court State Court Administrator
Chair, Utah Judicial Council MEMORANDUM Catherine J. Dupont

Deputy Court Administrator

To: Civil Rules Committee

From: Nancy Sylvester M 9 d f)z s
Date: February 21, 2020

Re: Rules 4, 7, 36, and 55

As a reminder, last month Judge Lawrence, Nathanael Player, and Jonathan Felt
presented on Rules 4, 7, 36, and 55. Although the proposals came from two different
groups, the committee took them up together since the crux of the proposed
amendments addressed requiring more notice to parties when a response is required.

The committee debated the suggestion of putting a due date at the top of any
paper requiring a response. The debate revolved around calculations and penalties for
failure to add a due date. The committee also debated whether these amendments were
treading into legal advice.

We left the discussion on the proposal of having a general rule that if the other
party is subject to a deadline as a result of the filing, you must provide a deadline. This
happens in many other contexts, including criminal cases as well as other practical
situations when we have substantive rights at stake (i.e. banking, taxes, etc.). The
deadline does not have to be calculated (i.e. it can simply say you have 14 days to
respond).

The mission of the Utah judiciary is to provide the people an open, fair,
efficient, and independent system for the advancement of justice under the law.
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Rule 4. Process.

(a) Signing of summons. The summons must be signed and issued by the plaintiff or the plaintiff's
attorney. Separate summonses may be signed and issued.

(b) Time of service. Unless the summons and complaint are accepted, a copy of the summons and
complaint in an action commenced under Rule 3(a)(1) must be served no later than 120 days after the
complaint is filed, unless the court orders a different period under Rule 6. If the summons and complaint
are not timely served, the action against the unserved defendant may be dismissed without prejudice on
motion of any party or on the court's own initiative.

(c) Contents of summons.

(c)(1) The summons must be in a form that is substantially similar to the applicable form

summons approved by the Utah Judicial Council. The summons must also:

(c)(1)(A) contain the name and address of the court, the names of the parties to the action,
and the county in which it is brought;

(c)(1)(B) be directed to the defendant;

(c)(1)(C) state the name, address and telephone number of the plaintiff's attorney, if any, and
otherwise the plaintiff's address and telephone number;

(c)(1)(D) state the time within which the defendant is required to answer the complaint in
writing;

(c)(1)(E) notify the defendant that in case of failure to answer in writing, judgment by default
will be entered against the defendant; and

(c)(1)(F) state either that the complaint is on file with the court or that the complaint will be
filed with the court within 10 days after service.

(c)(2) If the action is commenced under Rule 3(a)(2), the summons must also:

(c)(2)(A) state that the defendant need not answer if the complaint is not filed within 10 days
after service; and

(c)(2)(B) state the telephone number of the clerk of the court where the defendant may call at
least 14 days after service to determine if the complaint has been filed.

(c)(3) If service is by publication, the summons must also briefly state the subject matter and the
sum of money or other relief demanded, and that the complaint is on file with the court.

(d) Methods of service. The summons and complaint may be served in any state or judicial district
of the United States. Unless service is accepted, service of the summons and complaint must be by one
of the following methods:

(d)(1) Personal service. The summons and complaint may be served by any person 18 years of
age or older at the time of service and not a party to the action or a party's attorney. If the person to
be served refuses to accept a copy of the summons and complaint, service is sufficient if the person
serving them states the name of the process and offers to deliver them. Personal service must be
made as follows:

(d)(2)(A) Upon any individual other than one covered by paragraphs (d)(1)(B), (d)(1)(C) or

(d)(1)(D), by delivering a copy of the summons and complaint to the individual personally, or by
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leaving them at the individual's dwelling house or usual place of abode with a person of suitable
age and discretion who resides there, or by delivering them to an agent authorized by
appointment or by law to receive process;

(d)(2)(B) Upon a minor under 14 years old by delivering a copy of the summons and
complaint to-the-minerand-alse-to the minor’s father, mother, or guardian or, if none can be found
within the state, then to any person having the care and control of the minor, or with whom the
minor resides, or by whom the minor is employed;

(d)(2)(C) Upon an individual judicially declared to be incapacitated, of unsound mind, or
incapable of conducting the individual's own affairs, by delivering a copy of the summons and
complaint to the individual and to the guardian or conservator of the individual if one has been
appointed; the individual's legal representative if one has been appointed, and, in the absence of
a guardian, conservator, or legal representative, to the person, if any, who has care, custody, or
control of the individual;

(d)(2)(D) Upon an individual incarcerated or committed at a facility operated by the state or
any of its political subdivisions, by delivering a copy of the summons and complaint to the person
who has the care, custody, or control of the individual, or to that person's designee or to the
guardian or conservator of the individual if one has been appointed. The person to whom the
summons and complaint are delivered must promptly deliver them to the individual;

(d)(2)(E) Upon a corporation not otherwise provided for in this rule, a limited liability company,
a partnership, or an unincorporated association subject to suit under a common name, by
delivering a copy of the summons and complaint to an officer, a managing or general agent, or
other agent authorized by appointment or law to receive process and by also mailing a copy of
the summons and complaint to the defendant, if the agent is one authorized by statute to receive
process and the statute so requires. If no officer or agent can be found within the state, and the
defendant has, or advertises or holds itself out as having, a place of business within the state or
elsewhere, or does business within this state or elsewhere, then upon the person in charge of the
place of business;

(d)(2)(F) Upon an incorporated city or town, by delivering a copy of the summons and
complaint as required by statute, or in the absence of a controlling statute, to the recorder;

(d)(1)(G) Upon a county, by delivering a copy of the summons and complaint as required by
statute, or in the absence of a controlling statute, to the county clerk;

(d)(2)(H) Upon a school district or board of education, by delivering a copy of the summons
and complaint as required by statute, or in the absence of a controlling statute, to the
superintendent or administrator of the board,;

(d)(2)(1) Upon an irrigation or drainage district, by delivering a copy of the summons and
complaint as required by statute, or in the absence of a controlling statute, to the president or
secretary of its board;
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77 (d)(1)(J) Upon the state of Utah or its department or agency by delivering a copy of the
78 summons and complaint to the attorney general and any other person or agency required by
79 statute to be served; and
80 (d)(1)(K) Upon a public board, commission or body by delivering a copy of the summons and
81 complaint as required by statute, or in the absence of a controlling statute, to any member of its
82 governing board, or to its executive employee or secretary.
83 (d)(2) Service by mail or commercial courier service.
84 (d)(2)(A) The summons and complaint may be served upon an individual other than one
85 covered by paragraphs (d)(2)(B) or (d)(1)(C) by mail or commercial courier service in any state or
86 judicial district of the United States provided the defendant signs a document indicating receipt.
87 (d)(2)(B) The summons and complaint may be served upon an entity covered by paragraphs
88 (d)(2)(E) through (d)(2)(1) by mail or commercial courier service in any state or judicial district of
89 the United States provided defendant's agent authorized by appointment or by law to receive
90 service of process signs a document indicating receipt.
91 (d)(2)(C) Service by mail or commercial courier service shall be complete on the date the
92 receipt is signed as provided by this rule.
93 (d)(3) Acceptance of service.
94 (d)(3)(A) Duty to avoid expenses. All parties have a duty to avoid unnecessary expenses of
95 serving the summons and complaint.
96 (d)(3)(B) Acceptance of service by party. Unless the person to be served is a
97 minor under 14 years old or an individual judicially declared to be incapacitated, of unsound mind,
98 or incapable of conducting the individual's own affairs, a party may accept service of a summons
99 and complaint by signing a document that acknowledges receipt of the summons and complaint.
100 (d)(3)(B)(i) Content of proof of electronic acceptance. If acceptance is obtained
101 electronically, the proof of acceptance must demonstrate on its face that the electronic signature
102 is attributable to the party accepting service and was voluntarily executed by the party. The proof
103 of acceptance must demonstrate that the party received readable copies of the summons and
104 complaint prior to signing the acceptance of service.
105 (d)(3)(B)(ii) Duty to avoid deception. A request to accept service must not be
106 deceptive, including stating or implying that the request to accept service originates with a public
107 servant, peace officer, court, or official government agency. A violation of this paragraph may
108 nullify the acceptance of service and could subject the person to criminal penalties under
109 applicable Utah law.
110 (d)(3)(C) Acceptance of service by attorney for party. An attorney may accept service of a
111 summons and complaint on behalf of the attorney’s client by signing a document that acknowledges
112 receipt of the summons and complaint.
113 (d)(3)(D) Effect of acceptance, proof of acceptance. A person who accepts service of the

114 summons and complaint retains all defenses and objections, except for adequacy of service. Service
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115 is effective on the date of the acceptance. Filing the acceptance of service with the court constitutes
116 proof of service under Rule 4(e).

117 (d)(4) Service in aforeign country. Service in a foreign country must be made as follows:

118 (d)(4)(A) by any internationally agreed means reasonably calculated to give notice, such as
119 those means authorized by the Hague Convention on the Service Abroad of Judicial and

120 Extrajudicial Documents;

121 (d)(4)(B) if there is no internationally agreed means of service or the applicable international
122 agreement allows other means of service, provided that service is reasonably calculated to give
123 notice:

124 (d)(4)(B)(i) in the manner prescribed by the law of the foreign country for service in that
125 country in an action in any of its courts of general jurisdiction;

126 (d)(4)(B)(ii) as directed by the foreign authority in response to a letter of request issued
127 by the court; or

128 (d)(4)(B)(iii) unless prohibited by the law of the foreign country, by delivering a copy of the
129 summons and complaint to the individual personally or by any form of mail requiring a signed
130 receipt, addressed and dispatched by the clerk of the court to the party to be served; or

131 (d)(4)(C) by other means not prohibited by international agreement as may be directed by the
132 court.

133 (d)(5) Other service.

134 (d)(5)(A) If the identity or whereabouts of the person to be served are unknown and cannot
135 be ascertained through reasonable diligence, if service upon all of the individual parties is

136 impracticable under the circumstances, or if there is good cause to believe that the person to be
137 served is avoiding service, the party seeking service may file a motion to allow service by some
138 other means. An affidavit or declaration supporting the motion must set forth the efforts made to
139 identify, locate, and serve the party, or the circumstances that make it impracticable to serve all of
140 the individual parties.

141 (d)(5)(B) If the motion is granted, the court will order service of the complaint and summons
142 by means reasonably calculated, under all the circumstances, to apprise the named parties of the
143 action. The court's order must specify the content of the process to be served and the event upon
144 which service is complete. Unless service is by publication, a copy of the court's order must be
145 served with the process specified by the court.

146 (d)(5)(C) If the summons is required to be published, the court, upon the request of the party
147 applying for service by other means, must designate a newspaper of general circulation in the
148 county in which publication is required.

149 (e) Proof of service.

150 (e)(1)The person effecting service must file proof of service stating the date, place, and manner of
151 service, including a copy of the summons. If service is made by a person other than by an attorney,

152 sheriff, constable, United States Marshal, or by the sheriff's, constable’s or marshal's deputy, the
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153 proof of service must be by affidavit or unsworn declaration as described in Title 78B, Chapter 18a,
154 Uniform Unsworn Declarations Act.

155 (e)(2) Proof of service in a foreign country must be made as prescribed in these rules for service
156 within this state, or by the law of the foreign country, or by order of the court.

157 (e)(3) When service is made pursuant to paragraph(d)(4)(C), proof of service must include a
158 receipt signed by the addressee or other evidence of delivery to the addressee satisfactory to the
159 court.

160 (e)(4) Failure to file proof of service does not affect the validity of the service. The court may allow
161 proof of service to be amended.

162 Advisory Committee Notes

163

164

165

166

167
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Rule 7. Pleadings allowed; motions, memoranda, hearings, orders.
(a) Pleadings. Only these pleadings are allowed:

(3)(1) a complaint;

(a)(2) an answer to a complaint;

(a)(3) an answer to a counterclaim designated as a counterclaim;

(a)(4) an answer to a crossclaim;

(a)(5) a third-party complaint;

(a)(6) an answer to a third-party complaint; and

(a)(7) areply to an answer if ordered by the court.

(b) Motions. A request for an order must be made by motion. The motion must be in writing unless
made during a hearing or trial, must state the relief requested, and must state the grounds for the relief
requested. Except for the following, a motion must be made in accordance with this rule.

(b)(1) A motion, other than a motion described in paragraphs (b)(2), (b)(3) or (b)(4), made in

proceedings before a court commissioner must follow Rule 101.

(b)(2) A request under Rule 26 for extraordinary discovery must follow Rule 37(a).

(b)(3) A request under Rule 37 for a protective order or for an order compelling disclosure or
discovery—but not a motion for sanctions—must follow Rule 37(a).

(b)(4) A request under Rule 45 to quash a subpoena must follow Rule 37(a).

(b)(5) A motion for summary judgment must follow the procedures of this rule as supplemented
by the requirements of Rule 56.
(c) Name and content of motion.

(c)(1) The rules governing captions and other matters of form in pleadings apply to motions and
other papers.

(c)(2) Caution language. For all dispositive motions governed by Rule 12 or Rule 56, the motion

must include the following language on the first page of the document, to the right of the movant’s

name, in bold type:

This is important. You must respond to this document within 14 days of when it was

served on you. If you do not, you could lose your case.

(c)(3) Bilingual notice. Motions must include a bilingual notice that is substantially similar to the

one contained in the form motion approved by the Judicial Council.

(c)(4) Title of motion. The moving party must title the motion substantially as: “Motion [short

phrase describing the relief requested].”

(c)(5) Contents of motion. The motion must include the supporting memorandum. The motion

must include under appropriate headings and in the following order:
(c)(25)(A) a concise statement of the relief requested and the grounds for the relief
requested; and
(c)(25)(B) one or more sections that include a concise statement of the relevant facts claimed
by the moving party and argument citing authority for the relief requested.
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(c)(25) If the moving party cites documents, interrogatory answers, deposition testimony, or other
discovery materials, relevant portions of those materials must be attached to or submitted with the
motion.

(c)(36) Length of motion. If the maotion is for relief authorized
by Rule 12(b) or 12(c), Rule 56 or Rule 65A, the motion may not exceed 25 pages, not counting the

attachments, unless a longer motion is permitted by the court. Other motions may not exceed 15
pages, not counting the attachments, unless a longer motion is permitted by the court.
(d) Name and content of memorandum opposing the motion.

(d)(2) A nonmoving party may file a memorandum opposing the motion within 14 days after the
motion is filed. The nonmoving party must title the memorandum substantially as: “Memorandum
opposing motion [short phrase describing the relief requested].” The memorandum must include
under appropriate headings and in the following order:

(d)(2)(A) a concise statement of the party’s preferred disposition of the motion and the
grounds supporting that disposition;

(d)(2)(B) one or more sections that include a concise statement of the relevant facts claimed
by the nonmoving party and argument citing authority for that disposition; and

(d)(2)(C) objections to evidence in the motion, citing authority for the objection.

(d)(2) If the non-moving party cites documents, interrogatory answers, deposition testimony, or
other discovery materials, relevant portions of those materials must be attached to or submitted with
the memorandum.

(d)(3) If the motion is for relief authorized by Rule 12(b) or 12(c), Rule 56 or Rule 65A, the
memorandum opposing the motion may not exceed 25 pages, not counting the attachments, unless a
longer memorandum is permitted by the court. Other opposing memoranda may not exceed 15
pages, not counting the attachments, unless a longer memorandum is permitted by the court.

(e) Name and content of reply memorandum.

(e)(2) Within 7 days after the memorandum opposing the motion is filed, the moving party may file
a reply memorandum, which must be limited to rebuttal of new matters raised in the memorandum
opposing the motion. The moving party must title the memorandum substantially as “Reply
memorandum supporting motion [short phrase describing the relief requested].” The memorandum
must include under appropriate headings and in the following order:

(e)(1)(A) a concise statement of the new matter raised in the memorandum opposing the
motion;

(e)(1)(B) one or more sections that include a concise statement of the relevant facts claimed
by the moving party not previously set forth that respond to the opposing party’s statement of
facts and argument citing authority rebutting the new matter;

(e)(1)(C) objections to evidence in the memorandum opposing the motion, citing authority for
the objection; and

(e)(1)(D) response to objections made in the memorandum opposing the motion, citing
authority for the response.
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(e)(2) If the moving party cites documents, interrogatory answers, deposition testimony, or other
discovery materials, relevant portions of those materials must be attached to or submitted with the
memorandum.

(e)(3) If the mation is for relief authorized by Rule 12(b) or 12(c), Rule 56 or Rule 65A, the reply
memorandum may not exceed 15 pages, not counting the attachments, unless a longer
memorandum is permitted by the court. Other reply memoranda may not exceed 10 pages, not
counting the attachments, unless a longer memorandum is permitted by the court.

(f) Objection to evidence in the reply memorandum; response. If the reply memorandum includes
an objection to evidence, the nonmoving party may file a response to the objection no later than 7 days
after the reply memorandum is filed. If the reply memorandum includes evidence not previously set forth,
the nonmoving party may file an objection to the evidence no later than 7 days after the reply
memorandum is filed, and the moving party may file a response to the objection no later than 7 days after
the objection is filed. The objection or response may not be more than 3 pages.

(g) Request to submit for decision. When briefing is complete or the time for briefing has expired,
either party may file a “Request to Submit for Decision,” but, if no party files a request, the motion will not
be submitted for decision. The request to submit for decision must state whether a hearing has been
requested and the dates on which the following documents were filed:

(9)(2) the motion;

(9)(2) the memorandum opposing the motion, if any;

(9)(3) the reply memorandum, if any; and

(9)(4) the response to objections in the reply memorandum, if any.

(h) Hearings. The court may hold a hearing on any motion. A party may request a hearing in the
motion, in a memorandum or in the request to submit for decision. A request for hearing must be
separately identified in the caption of the document containing the request. The court must grant a
request for a hearing on a motion under Rule 56 or a motion that would dispose of the action or any claim
or defense in the action unless the court finds that the motion or opposition to the motion is frivolous or
the issue has been authoritatively decided.

(i) Notice of supplemental authority. A party may file notice of citation to significant authority that
comes to the party’s attention after the party's motion or memorandum has been filed or after oral
argument but before decision. The notice may not exceed 2 pages. The notice must state the citation to
the authority, the page of the motion or memorandum or the point orally argued to which the authority
applies, and the reason the authority is relevant. Any other party may promptly file a response, but the
court may act on the motion without waiting for a response. The response may not exceed 2 pages.

() Orders.

() (1) Decision complete when signed; entered when recorded. However designated, the
court’s decision on a motion is complete when signed by the judge. The decision is entered when
recorded in the docket.

()(2) Preparing and serving a proposed order. Within 14 days of being directed by the court to

prepare a proposed order confirming the court’s decision, a party must serve the proposed order on
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the other parties for review and approval as to form. If the party directed to prepare a proposed order
fails to timely serve the order, any other party may prepare a proposed order confirming the court’s
decision and serve the proposed order on the other parties for review and approval as to form.

() (3) Effect of approval as to form. A party’s approval as to form of a proposed order certifies
that the proposed order accurately reflects the court’s decision. Approval as to form does not waive
objections to the substance of the order.

())(4) Objecting to a proposed order. A party may object to the form of the proposed order by
filing an objection within 7 days after the order is served.

())(5) Filing proposed order. The party preparing a proposed order must file it:

(D(5)(A) after all other parties have approved the form of the order (The party preparing the
proposed order must indicate the means by which approval was received: in person; by
telephone; by signature; by email; etc.);

()(5)(B) after the time to object to the form of the order has expired (The party preparing the
proposed order must also file a certificate of service of the proposed order.); or

()(5)(C) within 7 days after a party has objected to the form of the order (The party preparing
the proposed order may also file a response to the objection.).

())(6) Proposed order before decision prohibited; exceptions. A party may not file a proposed
order concurrently with a motion or a memorandum or a request to submit for decision, but a
proposed order must be filed with:

()(B)(A) a stipulated motion;

())(6)(B) a motion that can be acted on without waiting for a response;

())(B)(C) an ex parte motion;

()(6)(D) a statement of discovery issues under Rule 37(a); and

())(B)(E) the request to submit for decision a motion in which a memorandum opposing the
motion has not been filed.

()(7) Orders entered without a response; ex parte orders. An order entered on a motion
under paragraph (I) or (m) can be vacated or modified by the judge who made it with or without
notice.

())(8) Order to pay money. An order to pay money can be enforced in the same manner as if it
were a judgment.

(k) Stipulated motions. A party seeking relief that has been agreed to by the other parties may file a
stipulated motion which must:

(k)(1) be titled substantially as: “Stipulated motion [short phrase describing the relief requested]”;

(k)(2) include a concise statement of the relief requested and the grounds for the relief requested;

(k)(3) include a signed stipulation in or attached to the motion and;

(k)(4) be accompanied by a request to submit for decision and a proposed order that has been
approved by the other parties.

() Motions that may be acted on without waiting for a response.

(D(1) The court may act on the following motions without waiting for a response:
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(D(1)(A) motion to permit an over-length motion or memorandum;

(N(1)(B) mation for an extension of time if filed before the expiration of time;

((1)(C) motion to appear pro hac vice; and

(N(1)(D) other similar motions.
(D(2) A motion that can be acted on without waiting for a response must:

(N(2)(A) be titled as a regular motion;

(N(2)(B) include a concise statement of the relief requested and the grounds for the relief
requested,;

(N(2)(C) cite the statute or rule authorizing the motion to be acted on without waiting for a
response; and

(N(2)(D) be accompanied by a request to submit for decision and a proposed order.

(m) Ex parte motions. If a statute or rule permits a motion to be filed without serving the motion on
the other parties, the party seeking relief may file an ex parte motion which must:

(m)(2) be titled substantially as: “Ex parte motion [short phrase describing the relief requested]”;

(m)(2) include a concise statement of the relief requested and the grounds for the relief
requested,;

(m)(3) cite the statute or rule authorizing the ex parte motion;

(m)(4) be accompanied by a request to submit for decision and a proposed order.

(n) Motion in opposing memorandum or reply memorandum prohibited. A party may not make a
motion in a memorandum opposing a motion or in a reply memorandum. A party who objects to evidence
in another party’s motion or memorandum may not move to strike that evidence. Instead, the party must
include in the subsequent memorandum an objection to the evidence.

(o) Overlength motion or memorandum. The court may permit a party to file an overlength motion
or memorandum upon a showing of good cause. An overlength motion or memorandum must include a
table of contents and a table of authorities with page references.

(p) Limited statement of facts and authority. No statement of facts and legal authorities beyond
the concise statement of the relief requested and the grounds for the relief requested required in
paragraph (c) is required for the following motions:

(p)(1) motion to allow an over-length motion or memorandum;

(p)(2) motion to extend the time to perform an act, if the motion is filed before the time to perform
the act has expired,;

(p)(3) motion to continue a hearing;

(p)(4) motion to appoint a guardian ad litem;

(p)(5) motion to substitute parties;

(p)(6) motion to refer the action to or withdraw it from alternative dispute resolution under Rule 4-

510.05;

(p)(7) motion for a conference under Rule 16; and

(p)(8) motion to approve a stipulation of the parties.
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Rule 36. Request for admission.

(a) Request for admission. A party may serve upon any other party a written request to admit the
truth of any discoverable matter set forth in the request, including the genuineness of any document. The
matter must relate to statements or opinions of fact or of the application of law to fact. Each matter shall
be separately stated and numbered. A copy of the document shall be served with the request unless it
has already been furnished or made available for inspection and copying. The request shall notify the
responding party that the matters will be deemed admitted unless the party responds within 28 days after
service of the request.

(a)(1) Plaintiff request for admissions. For all requests for admissions filed by a plaintiff, the

document must include the following language on the first page of the document, to the right of the

requesting party’s name, in all bold type:

This is important. You must respond to these requests within 28 days. If you do not, you could
lose your case.

(A)(2) Defendant request for admissions. For all requests for admissions filed by a defendant,

the document must include the following language on the first page of the document, to the right of

the requesting party’s hame, in bold type:

This is important. You must respond to these requests within 28 days. If you do not, your case
could be dismissed.

(b) Answer or objection.

(b)(1) The matter is admitted unless, within 28 days after service of the request, the responding
party serves upon the requesting party a written response.

(b)(2) The answering party shall restate each request before responding to it. Unless the
answering party objects to a matter, the party must admit or deny the matter or state in detail the
reasons why the party cannot truthfully admit or deny. A party may identify the part of a matter which
is true and deny the rest. A denial shall fairly meet the substance of the request. Lack of information
is not a reason for failure to admit or deny unless, after reasonable inquiry, the information known or
reasonably available is insufficient to enable an admission or denial. A party who considers the
subject of a request for admission to be a genuine issue for trial may not object on that ground alone
but may, subject to Rule 37(c), deny the matter or state the reasons for the failure to admit or deny.

(b)(3) If the party objects to a matter, the party shall state the reasons for the objection. Any
reason not stated is waived unless excused by the court for good cause. The party shall admit or
deny any part of a matter that is not objectionable. It is not grounds for objection that the truth of a
matter is a genuine issue for trial.

(c) Effect of admission. Any matter admitted under this rule is conclusively established unless the
court on motion permits withdrawal or amendment of the admission. The court may permit withdrawal or

amendment if the presentation of the merits of the action will be promoted and withdrawal or amendment
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will not prejudice the requesting party. Any admission under this rule is for the purpose of the pending

action only. It is not an admission for any other purpose, nor may it be used in any other action.
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Rule 55. Default.

(a) Entry. When a party against whom a judgment for affirmative relief is sought has failed to plead or
otherwise defend as provided by these rules and that fact is made to appear the clerk shall enter the
default of that party.

(b) Judgment. Judgment by default may be entered as follows:

(b)(1) By the clerk. When the plaintiff's claim against a defendant is for a sum certain, upon
request of the plaintiff the clerk shall enter judgment for the amount claimed and costs against the
defendant if:

(b)(2)(A) the default of the defendant is for failure to appear;

(b)(1)(B) the defendant is not an infant or incompetent person;

(b)(1)(C) the defendant has been personally served pursuant to Rule 4(d)(1); and

(b)(1)(D) the plaintiff, through a verified complaint, an affidavit, or an unsworn declaration as
described in Title 78B, Chapter 18a, Uniform Unsworn Declarations Act, submitted in support of
the default judgment, sets forth facts necessary to establish the amount of the claim, after
deducting all credits to which the defendant is entitled, and verifies the amount is warranted by
information in the plaintiff's possession.

(b)(2) By the court. In all other cases the party entitled to a judgment by default shall apply to the
court therefor. If, in order to enable the court to enter judgment or to carry it into effect, it is necessary
to take an account or to determine the amount of damages or to establish the truth of any averment
by evidence or to make an investigation of any other matter, the court may conduct such hearings or
order such references as it deems necessary and proper.

(c) Setting aside default. For good cause shown the court may set aside an entry of default and, if a
judgment by default has been entered, may likewise set it aside in accordance with Rule 60(b).

(d) Plaintiffs, counterclaimants, cross-claimants. The provisions of this rule apply whether the
party entitled to the judgment by default is a plaintiff, a third-party plaintiff, or a party who has pleaded a
cross-claim or counterclaim. In all cases a judgment by default is subject to the limitations of Rule 54(c).

(e) Judgment against the state or officer or agency thereof. No judgment by default shall be
entered against the state of Utah or against an officer or agency thereof unless the claimant establishes
his claim or right to relief by evidence satisfactory to the court.

(f) Notice requirement. Prior to seeking default, a party must provide no fewer than 14 days notice
to the other party, whether in a summons or standalone notice, that failure to answer the claim, cross-
claim, or counter-claim may result in [default] [judgment being entered against that party].

Alternative:

(f) Caution language. A party seeking default must provide 14 days notice and include the following
language conspicuously on the first page of the document in bold type:

This is important. You must respond to the [claim/cross-claim/counterclaim] within 14 days of
receiving this notice. If you do not, you could lose your case.
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Basic Principles

1.1 Be clear.

A. Identify instances of vagueness and ambiguity and sharpen
the wording.

B. If you need substantive directions, consider alternative wordings and set
them out as possibilities for the decision-maker.

1.2 Make the draft readable.

A. Prefer short sentences. The average sentence length in good drafting is
no more than 30 words.

B. Use the simplest possible words to express the idea clearly. Avoid
legal jargon.

C. Use a word or phrase consistently to express a single idea. Do not var
- p .y‘(. p . . g 3 y
your terminology for the sake of “elegant variation.

1.3 Be as brief as clarity and readability permit.

1.4 Organize the rule to serve clarity, readability, and brevity.

A. Organize the draft logically, with headings and subheadings, so that the
reader has bearings.

B. Use structure to enhance readability and reinforce meaning,.




GUIDELINES FOR DRAFTING AND EDITING COURT RULES




Before

When issues not raised by the pleadings
are tried by express or implied consent

of the parties, they shall be treated in all
respects as if they had been raised in the
pleadings.

Fed. R. Civ. P 15(b).

Papers filed by an inmate confined in
an institution are timely filed if . ...

Fed. R. Civ. P 25 (a).

Before
No additional fees will be required for

filing an amended notice.

Fed. R. App. P 4(2)(4).

The pendency of such a suggestion
whether or not included in a petition
for rehearing shall not affect the finality
of the judgment of the court of appeals
or stay the issuance of the mandate.

Fed. R. App. P 35(c).

General Conventions

2.1 Number. Draft in the singular number unless the sense is undeniably plural.

After

When an issue not raised by the plead-
ings is tried by the parties’ express or
implied consent, 7 must be treated in
all respects as if raised in the pleadings.

A paper filed by an inmate confined in
an institution is timely filed if .. ..
(Rule as published for
comment in Oct. 1993.)

2.2 Tense. Generally, draft in the present tense, not in the past or future.

After

No additional fee is necessary for filing
an amended notice.

A pending suggestion for a rehearing en
banc does not affect the finality of the
appellate judgment or stay the issuance
of the mandate.




GUIDELINES FOR DRAFTING AND EDITING COURT RULES 2.3

2.3 Voice. Prefer the active over the passive voice.

A. When feasible, rephrase a passive-voice verb by purting it in active voice.

Before Alter
... costs must be taxed by the clerk ... the clerk must tax costs against the
against the losing party . . .. losing party . . ..

Fed. R. Civ. P 76(c)

(intermediate draft).

A stay in a criminal case shall be had in Rule 38 of the Federal Rules of

accordance with the provisions of Rule Criminal Procedure governs a stay in

38 of the Federal Rules of Criminal a criminal case.

Procedure. (Rule as published for
Fed. R. App. P 8(c). comment in April 1996.)

B. When feasible, rephrase a passive-voice verb by using an adjective.

Before After

.. . the parties may . . . file a joint .. . the parties may . . . file a joint
statement that shows how the issues pre-  statement that shows how the
sented by the appeal arose . . .. appellate issues arose . . . .

Fed. R. Civ. P. 75(b)(1)

(intermediate draft).

C. Use passive voice primarily in two circumstances: (1) when naming the
actor would unduly narrow the meaning or impede the flow of the sen-
tence; and (2) when changing to active voice would undesirably shift
the emphasis from one subject to another.

Examples

When the constitutionality of a statute affecting the public interest is

questioned in any action, the court must. . ..
Fed. R. Civ. P 24(c)(2) (revised for style).

A party who has been permitted to proceed in a district-court action in
forma pauperis, or who was considered financially unable to obrain an
adequate defense in a criminal case, may proceed on appeal in forma

pauperis without further authorization . . ..
Fed. R. App. P. 24(a)(2) (revised for style).




CHAPTER 2 GENERAL CONVENTIONS

2.4 Syntax. Use a syntactic arrangement that enhances clarity, logic,
and readability.

A. Conditions. Place conditions where they can be read most easily, prefer-
ably using the word 7f Use when (not where) if the sentence needs an #f’
to introduce another unrelated clause or if the condition is something
that may occur with regularity.

After

On its own motion or a partys motion,

Before

In the interest of expediting deci-

sion, or for other good cause shown,
a court of appeals may, except as
otherwise provided in Rule 26(b),
suspend the requirements or provi-
sions of any of these rules in a par-
ticular case on application of a party
or on its own motion.

Fed. R. App. P 2.

a court of appeals may — to expedite
its decision or for other good cause

suspend the provisions of any of these
rules in a particular case, except as

otherwise provided in Rule 26(b).

1. If a condition is just a few words, and seeing it first would help the
reader avoid a miscue, then put it at the beginning of the sentence.

2. If a condition is long and the main clause is short, put the main
clause first and move directly into the condition.

Before

When without the parties’ consent,
either a prisoner petition challenging the
conditions of confinement or a pretrial
matter dispositive of a party’s claim or
defense is referred to a magistrate judge,
the magistrate judge must promptly
conduct the required proceedings.
Fed. R. Civ. B 72(b)

(intermediate draft)

After

A magistrate judge must promptly
conduct required proceedings when
assigned, without the parties’ consent, to
hear either a prisoner petition challeng-
ing the conditions of confinement or a
pretrial matter dispositive of a party’s
claim or defense.
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2.4(A)

3. If a condition and the main clause are both long, foreshadow the
condition and put it at the end of the sentence. If there are several
conditions, a phrase such as i the following circumstances will serve to
foreshadow the conditions at the end.

Before

(b) Interlocurory Sales. If property
that has been artached or arrested is
perishable, or liable to deterioration,
decay, or injury by being detained in
custody pending the action, or if the
expense of keeping the property is
excessive or disproportionate, or if
there is unreasonable delay in securing
the release of property, the court, on
application of any party or of the mar-
shal, or other person or organization
having the warrant, may order the
property or any portion thereof to be
sold; and the proceeds, or so much
thereof as shall be adequate to satisfy
any judgment, may be ordered
brought into court to abide the event
of the action; or the court may, upon
motion of the defendant or claimant,
order delivery of the property to the
defendant or claimant, upon the giv-
ing of security in accordance with
these rules.

Supp. R. Adm. & Mar. Claims E(9)(b).

After

(2) Interlocutory Sales.

(A) In any of the following circum-
stances, the court may, on appli-
cation of a party or some other
warrant-holder, order the prop-
erty or any part of it sold:

(1) if the attached or arrested
property is perishable, or
liable to deterioration, decay,
or injury by being detained
in custody pend-ing the
action;

(2) if the expense of keeping
the property is excessive or
disproportionate; or

(3) if there is an unreasonable
delay in securing the
release of property.

(B) The proceeds, or as much of
them as will satisfy the judgment,
may be ordered brought into
court to await the disposition.
Alternatively, the court may,
upon a party’s motion, order
the property delivered to the
party, who must give security
under these rules.




GENERAL CONVENTIONS

Before

Subject to the provisions of Rule
54(b): (1) upon a general verdict of a
jury, or upon a decision by the court
that a party shall recover only a sum
certain or costs or that all relief shall
be denied, the clerk, unless the court
otherwise orders, shall forthwith pre-
pare, sign, and enter the judgment
without awaiting any direction by the
court; (2) upon a decision by the
court granting other relief, or upon
special verdict or a general verdict
accompanied by answers to interroga-
tories, the court shall promptly
approve the form of the judgment,
and the clerk shall thereupon enter it.

Fed. R. Civ. P 58.

After
(a) Subject to Rule 54(b), the follow-

ing rules govern entry of judgment:

(1) When the jury returns a gener-
al verdict or the court decides
that a party may recover only a
sum certain or costs, or that all
relief should be denied, the
clerk shall, unless the court
orders otherwise, promptly
prepare, sign, and enter the
judgment without awaiting the
court’s direction.

(2) When the court grants other
relief or the jury returns a spe-
cial verdict or a general verdict
accompanied by answers to
interrogatories, the court shall
promptly approve the form of
the judgment, which the clerk
shall enter.

4. If a condition states a definitional test to be met — not a standard of

applicability — put it at the end of the sentence.

Example

A paper required or permitted to be filed in a court of appeals must be
filed with the clerk. Filing may be accomplished by mail addressed to the
clerk, but filing is not timely unless the clerk receives the paper within
the time fixed for filing, except that a brief is timely filed if i is mailed to
the clerk by first-class mail, postage prepaid, and bears a postmark showing
that the document was mailed on or before the last day for filing.

Fed. R. App. P. 25(a) (as revised and published for comment in October 1993).




GUIDELINES FOR DRAFTING AND EDITING COURT RULES

2.4(A)

Before

A party must make advance arrange-
ments with the clerk for the trans-
portation and receipt of exhibits of
unusual bulk or weight.

Fed. R. App. P 6(b)(2)(iii).

The defenses specifically enumerated
(1)-(7) in subdivision (b) of this rule,
whether made in a pleading or by
motion, and the motion for judgment
mentioned in subdivision (c) of this
rule shall be heard and determined
before trial on application of any party,
unless the court orders that the hear-
ing and determination thereof be
deferred until the trial.

Fed. R. Civ. P 12(d).

5. Unearth hidden conditions to make them explicit, using the word if.

After

If the exhibits are unusually bulky or
heavy, the party must arrange with the
clerk in advance for their transporta-
tion and receipt.

If a party so requests, the defenses
listed in Rule 12(b)}(1)-(7) —
whether made in a pleading or by
motion — and any motion for judg-
ment on the pleadings under Rule
12(c)(1) must be heard and deter-
mined before trial unless the court
orders that the hearing and determi-
nation be deferred until trial.

B. Exceptions. Place exceptions where they can be read most easily.

1. If an exception needs to be generally alluded to before the sentence
can be read without a miscue, allude to it or state it briefly at the
beginning of the sentence.

After
(a) Capacity.

(1) Except when necessary to show
that the court has jurisdiction, a
pleading need not aver:

(A) a party’s capacity to sue or
be sued;

(B) a party’s authority to sue or
be sued in a representative
capacity; or

(C) the legal existence of a

named party.

Before

{a) It is not necessary to aver the
capacity of a party to sue or be sued or
the authority of a party to sue or be
sued in a representative capacity or the
legal existence of an organized associa-
tion of persons that is made a party,
except to the extent required to show the

Jurisdiction of the court. . . .
Fed. R. Civ. P. 9(a).

2y....




GENERAL CONVENTIONS

2. If an exception cannot be stated briefly, put it at the end.

Example

(a) Compulsory Counterclaim. A pleading must state as a counterclaim
any claim that, at the time of its service, the pleader has against an
opposing party, if the claim arises from the transaction or occurrence
that is the subject matter of the opposing party’s claim and does not
require, for adjudication, the presence of a third party over whom
the court cannot acquire jurisdiction. But the pleader need not state

the claim:

(1) if, when the action began, the claim was the subject of another pend-

ing action; or

(2) if the opposing party sued upon its claim by attachment or other
process by which the court did not acquire personal jurisdiction over
the pleader on that claim, and the pleader does not assert any coun-

terclaim under this rule.

C. Interruptive Phrases

Fed. R. Civ. P 13(a) (revised for style).

1. Avoid an interruptive phrase between the subject and the verb by
moving it to the beginning or end of the sentence.

Before

The court, on motion of the
Government made within one year after
the imposition of the sentence, may
reduce a sentence to reflect a defen-
dants subsequent, substantial assis-
tance in the investigation or prosecu-
tion of another person who has com-
mitted an offense . . . .

Fed. R. Crim. P 35(b).

The court at every stage of the proceed-
ing must disregard any error or defect
in the proceeding which does nor affect
the substantial rights of the parties.

Fed. R. Civ. P 61.

After

If the Government so moves within a
year after sentence is imposed, the
court may reduce a sentence to
reflect a defendant’s later substantial
help in investigating or prosecuting
another person who has committed
an offense . . ..

At every stage of the proceeding, the
court must disregard all errors or
defects that do not affect a substantial
right of any party.
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2.4(C)

2. For an interruptive phrase that must appear in midsentence —

because of what it modifies — use a double-dash construction

instead of commas.

Before

These rules govern the procedure in
the United States district courts in all
suits of a civil nature whether
cognizable as cases at law or in equity
or in admiralty, with the exceptions
stated in Rule 81.

Fed. R. Civ. P 1.

After

These rules govern procedure in the
United States district courts in all civil
actions — whether arising at law, in
equity, or in admiralty — except as
stated in Rule 81.

3. Put an adverbial interruptive phrase in the midst of the verb

phrase, not before it; if a modal verb such as must or may appears
in the verb phrase, put the adverbial phrase immediately after

that modal verb.

Before

If a party becomes incompetent, the
court upon motion served as

provided in subdivision (a) of this rule
may allow the action to be continued
by or against the party’s representative.

Fed. R. Civ. P 25(b).

D. Modifiers

it modifies.

Before
The notice shall be published in such

newspaper or newspapers as the court
may direct once a week for four succes-
sive weeks prior to the date fixed for
the filing of claims.

Supp. R. Adm. & Mar. Claims F(4).

After

If a party becomes incompetent, the
district court may, on motion served
according to (a)(3), allow the action
to be continued by or against the
party’s representative.

1. To avoid ambiguity, place a modifier next to the word or phrase

After

Before the date fixed for the filing of
claims, the notice must be published
once a week for four successive weeks in
a court-designated newspaper or
newspapers.

10



CHAPTER 2

GENERAL CONVENTIONS

2. If moving a misplaced modifier will not cure the ambiguity, rephrase

the sentence.

Before

In an action begun by seizure of prop-
erty, /n which no person need be or is
named as a defendant, any service . . . .

Fed. R. Civ. P 5(a).

E. Prepositional Phrases

After

If an action is begun by seizing prop-
erty and no person is named as a
defendant, service . . . .

1. Minimize of-phrases. They tend to encumber sentences.

Before

The content of the notice of appeal,
the manner of its service, and the
effect of the filing of the notice and of
its service shall be as prescribed in
Rule 3.

Fed. R. App. P 13(c) — (six ofS).

If a notice of appeal is mistakenly filed
in the court of appeals, the clerk of the
court of appeals shall note thereon the
date on which it was received and
transmit it to the clerk of the district
court and it shall be deemed filed in
the district court on the date so
noted.

Fed. R. App. P 4(2)(1) — (five ofs).

After

Rule 3 prescribes what a notice of
appeal must contain, how it should be
served, the effect of its filing, and the
effect of its service.

(Three ofs.)

If a notice of appeal is mistakenly filed
in the court of appeals, the circuit
clerk must note on the notice the date
when it was received and send it to
the district clerk. It is then considered
filed in the district court on the date
5o noted.

(Two ofs.)

2. When feasible, change prepositional phrases to adjectives.

Before
... violation of a statute of the United

States . . . .
Supp. R. Adm. & Mar. Claims E(9)(a).

Unless provided otherwise by statute
or order of the court, . . . .

Fed. R. Civ. . 54(d)(2)(B).

After

... violation of a federal statute . . . .

Unless a statute or court order provides
otherwise, . . . .
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